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How much would it be worth to a young man entering upon the practice
of law, to be regarded as a white man rather than a colored one? . . . Probably
most white persons if given a choice, would prefer death to life in the United
States as a colored person. . . . Indeed, [being white] is the master-key that un-
locks the golden door of opportunity.

There is no law of the United States, or of the state of Louisiana defining
the limits of race—who are white and who are “colored”? By what rule then
shall any tribunal be guided in determining racial character? It may be said
that all those should be classed as colored in whom appears a visible admix-
ture of colored blood. By what law? With what justice? Why not count every-
one as white in whom is visible any trace of white blood? There is but one rea-
son to wit, the domination of the white race.?

I. INTRODUCTION

Philip and Paul Malone, twin brothers from Boston, applied to
be firefighters in 1975, but were not hired because of low civil service
test scores.2 The brothers reapplied in 1977, changing their racial
classifications from “white” to “black.” Due to a court mandate re-
quiring Boston to hire more minority firefighters and police,* the
Malones were hired in 1978, even though their civil service test scores
remained the same.® Had the Malones listed their race as white in
1977, they most likely would have been denied employment a second
time.6 In 1988, ten years after being hired, the Malone brothers’ ra-
cial classifications were questioned by a Boston Fire Commissioner
when the twins applied for promotion to lieutenant.” The commis-
sioner, who knew the twins personally, was puzzled when he saw that

1. See Cheryl 1. Harris, Whiteness As Property, 106 Harv. L. Rev. 1709, 1747 (1993)
(quoting Brief of Plaintiff in Plessy v. Ferguson, 163 U.S. 537 (1896)) (discussing the property
value of the reputation of belonging to the dominant race).

2.  Peggy Hernandez, Firemen Who Claimed to be Black Lose Appeal, Boston Globe 13
(July 26, 1989). .

3. Id. The twins claimed that between 1975 and 1977 they learned that their great
grandmother was a light-skinned black woman. This Note will use “black” rather than “Black”
to address any suspicion of bias on the part of the Author and to promote consistency
throughout this Note.

4.  For a history of the court mandate to hire minorities in the Boston firefighting and
police departments, see Boston Chapter NAACP v. Beecher, 679 F.2d 965 (5th Cir. 1982).

5.  Peggy Hernandez and John Ellement, Two Fight Firing Over Disputed Claim That
They are Black, Boston Globe 29 (Sept. 29, 1988).

6. Id.at32.

7.  Id. at 29. Boston Fire Commissioner Leo Stapleton sparked the investigation when he
received a list of candidates for a promotion and noticed that the Malones were listed as black.
Ironically, both men scored exceptionally high on the civil service test for lieutenant.
Hernandez, Boston Globe at 14 (cited in note 2).
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they listed their race as black.? After a state hearing, Philip and Paul
Malone were fired for committing “racial fraud.”

Hispanic and black organizations in Boston criticized the city
government for allowing the Malones to work for ten years before
questioning their racial identity.’* These organizations called for a
full investigation of the Malones’ case and for prompt investigation of
other allegations of racial fraud.!! One Boston official claimed that as
many as sixty other firefighters had engaged in racial fraud to obtain
jobs,2 but other officials estimated that the actual number was closer
to ten.® Shortly after the Malones’ hearing, eleven Boston firefighters
classifying themselves as Hispanic were investigated; two resigned.

In the mid-1980s, allegations of racial fraud also surfaced in
the political arena. In 1984, Stockton, California, City Councilman
Mark Stebbins survived a recall election organized by a black
councilman he defeated in November of 1983.% Stebbins, described as
a man with a “broad nose, light complexion, blue eyes and curly
brown hair. . . [worn] in a short Afro style,”¢ had run as a black

8. Hernandez and Ellement, Boston Globe at 32 (cited in note 5). One fire official said,
“If they did not take the test for lieutenant, they wouldn’t have come to our attention.” Id.

9. Id. Affirming the decision of the State Department of Personnel Administration,
Justice Wilkins of the State Supreme Judicial Court asserted that the Malones “had a powerful
incentive to seize on any means to enhance their chances of appointment as firefighters.” Id.
The term “racial fraud” is used in this Note to characterize situations in which individuals
racially misclassify themselves in order to obtain some tangible benefit. In the black commu-
nity, “racial fraud” has been called “passing” (i.e., blacks misclassifying themselves as white).
See Gunnar Myrdal, An American Dilemma: The Negro Problem and Modern Democracy 683-86
(Harper, 1944). The term “soulmaning” is used in this Note to characterize situations in which
whites misclassify themselves as minorities. “Racial fraud” is the term used to encompass all
situations of intentional racial misclassification. For a more in-depth discussion of “passing”
and “soulmaning,” see Parts I1.B.2 and IIL.D.2.

10. Hernandez and Ellement, Boston Globe at 32. This Note will use the term “Hispanic”
instead of “Latino” to retain consistency with the majority of the literature cited in this Note
and because it is the only term that the Equal Employment Opportunity commission defines.
See note 150.

11. Id.

12. 1Id.at29.

13. Id. These officials reportedly were closer to the actual hiring process. Id.

14. Hernandez, Boston Globe at 14 (cited in note 2). The city upheld the ethnicity claims
of seven officers. The others were still under investigation at the time the Hernandez article
appeared in the Boston Globe.

15.  City Council Member Survives Recall Vote, Wash. Post A6 (May 15, 1984).

16. United Press Int’l, Black or White? Race Becomes Political Issue (April 19, 1984)
(available on LEXIS/NEXIS in “News” library, “UPI” file) (“Black or White?”). For a legal
definition of the term “Afro,” see Williams v. Batton, 342 F. Supp. 1110, 1111 (E.D. N.C. 1972):

An “Afro” would appear to be a moderately long to long haircut, most commonly
worn by Black Americans. It is bushy in appearance, and appears to extend outward
from the wearer’s head in a symmetrical fashion, often taking the shape of a hemi-
sphere. The resulting haircut appears to be very thick and dense in nature, and because
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candidate in the Stockton, California City Council Election.’? While
the birth certificates of Stebbins’s parents and grandparents listed
their race as white, and Stebbins acknowledged that his siblings were
white, he contended that he was black.’® At the time of the election,
Stebbins’s council district was forty-six percent Latino and thirty-
seven percent black.'® Accused of lying about his race to get votes,
Stebbins argued that he first believed he was black when he was
growing up and other children referred to him as “niggerhead.”?
Stebbins also hinted that his claim was premised on the belief that he
had a black ancestor who had passed as white.2? Despite this
somewhat tenuous assertion, many of the black leaders in the
community accepted him as black, apparently to gain more minority
influence on the council.?

American society has long differentiated among individuals on
the basis of race.?? Yet, as Professor Paul Finkelman recently noted,
“[tThe word ‘race’ defies precise definition in American Law.”?* No
physical attribute or collection of physical attributes adequately de-
fines “race.” It was this lack of a precise definition of race that led to
accusations of racial fraud in the Malones and Stebbins cases. The
make-shift definition of race used during the Malones’ hearing en-
compassed appearance, self-identification of the family in the com-

of the way it stands up away from the wearer’s head, often makes the wearer appear to

be taller than his actual height.

17. Black or White? (cited in note 16).

18, Id.

19. Id. Stebbins claimed that the fact that Latinos outnumbered blacks in the district
meant that lying about his race would not have been very beneficial. Id. Interestingly enough,
Stebbins won 39% of the vote in a district that was only 17% white. Id. If groups in the district
had voted along strict racial lines, a white candidate would have had no chance to be elected.

20. Id. This derogatory term apparently referred to his Afro.

21. Id. Note that Stebbins relied on the presence of only one black ancestor to support his
claim.

22. Id. The president of the Stockton chdpter of the Black American Political Association
of California stated: “I think he is a black, . . . 've had people in my family the same hue and
they're still black.” Id. For a discussion of minorities intentionally broadening their racial
classifications for political purposes, see generally Alex M. Saragoza, et al., History and Public
Policy: Title VII and the Use of the Hispanic Classification, 5 La Raza L. J. 1 (1992).

23. See generally Jack Greenberg, Race Relations and American Law (Columbia U., 1959);
Gilbert Stephenson, Race Distinctions in American Law (AMS, 1969); Ronald Takaki, Iron
Cages: Race and Culture in Nineteenth-Century America (Knopf, 1979).

24, Paul Finkelman, The Color of Law, 87 Nw. U. L. Rev. 937, 937 n.3 (1993) (book
review).

25. 1d. Professor Finkelman used the term “race” in a rather imprecise, popular way in
his essay. Currently, he is working on a long-term, book-length study of the definition of race in
American legal history. Id.
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munity, and ancestry.2® In the Stebbins election, California voters
and leaders created a definition of race premised on physical features
and personal self-identification, but paid absolutely no attention to
Stebbins’s obviously white ancestry.””’ Finkelman argues, and the
Malones and Stebbins cases support the assertion, that the American
definition of race is much like Justice Potter Stewart’s definition of
obscenity—"I know it when I see it.”2® The problem with race, as with
pornography, is that people “see it” differently.?

Because race is such a significant factor in American life,
society’s failure to define race substantively is one of the most
compelling legal problems currently facing this nation.®®* Lawmakers
have enacted federal statutes designed to stop racial discrimination in
such major facets of life as employment,3® housing3® voting,3
education,’* and the enforcement of contracts.?® Other important
activities such as adoption,®® home buying,3” and the conviction of
criminals® are also tied to race. There is also reason to believe that

26. Hernandez and Ellement, Boston Globe at 32 (cited in note 5). The hearing investi-
gator reported that the Malones had fair skin, fair hair coloring, and Caucasian facial features.
She also found that the Malones were not considered black in their community. This fact went
toward proving ethnicity. A photograph of the Malones’ light-skinned great grandmother,
offered as evidence by the Malones, was inconclusive. Id.

27. Black or White? (cited in note 16). As mentioned earlier, Stebbins freely admitted that
all his relatives are white and claimed that one of his ancestors was able to pass as white. Yet,
his afro, tanned skin, and broad nose were enough for the Stockton community to embrace him
as a black man. See notes 16-21 and accompanying text.

28. See Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring); Finkelman,
87 Nw. U. L. Rev. at 937 n.3 (cited in note 24). This standardless conception of race is
particularly troubling since race, unlike hard-core pornography, has broad significance in
American society. See note 44.

29. See generally Ian ¥. Haney Lopez, The Social Construction of Race: Some
Observations on Illusion, Fabrication, and Choice, 29 Harv. C.R.-C.L. L. Rev. 1 (1994) (analyzing
the definitions of race offered by a myriad of sources).

30. See W. E. B. Dubois, The Souls of Black Folks, (Dodd, Mead and Co., 1961) (asserting
that the problem of the twentieth century is that of the color line).

31. See The Civil Rights Act of 1964, 42 U.S.C. §§ 2000e et seq. (1988).

32. See The Fair Housing Act of 1968, 42 U.S.C. §8 3601-3619 (1988).

33. See The Voting Rights Act of 1965, 42 U.S.C. § 1973 (1988).

34. See The Civil Rights Act of 1964, 42 U.S.C. § 2000c (1988).

35. See42U.S.C. § 1981 (1988).

36. See generally Elizabeth Bartholet, Where Do Black Children Belong? The Politics of
Race Matching in Adoption, 139 U. Pa. L. Rev. 1163 (1991) (discussing the dominant role of race
in domestic and international adoptions).

37. See Joel G. Brenner and Liz Spayd, A Pattern of Bias in Mortgage Loans, Wash. Post
Al (June 6, 1993) (discussing discrimination based on the race of the applicants).

38. See Comment, Developments in the Law—Race and the Criminal Process, 101 Harv. L.
Rev. 1472, 1595-1641 (1988) (discussing the correlation between race and criminal law); Charles
J. Ogletree, Commentary: The Death of Discretion? Reflections on the Federal Sentencing
Guidelines, 101 Harv. L. Rev. 1938, 1958 (1988) (arguing that factors which disparately impact
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much of the United States’s environmental waste policy is influenced
by race and racial discrimination.® Yet, amid all of the evidence that
racial classification is of great significance in American society, the
law has provided no consistent definition of race and no logical way to
distinguish members of different races from one another.®® The
reality that race is hopelessly intertwined with significant social
opportunities and legal protections raises some very serious concerns
about racial classification, particularly because society routinely
adopts race-conscious solutions to solve incidents of past and present
racial discrimination.#? The lack of a consistent racial definition in
the law is exacerbated as individuals from different races inter-marry
with increasing frequency,”? and as individuals intentionally blur
racial lines for economic and social purposes.®

This Note will address the problem of defining race by
examining past and present conceptions of race and racial
classifications. Part II of this Note will examine the historical origins
of the need to define race by analyzing pre- and post-Civil War
statutes and court decisions, and by noting how these statutes and
decisions governed the intentionally race-conscious distribution of
rights. Part III of this Note will analyze the modern need to define
race, along with the statutes, practices, and court decisions of the
post-Brown era. Part IIT will discuss the uniquely modern problems

minorities, such as poverty, educational deprivation, and prior unemployment, should be miti-
gating factors in sentencing).

39. See generally Edward Patrick Boyle, Note, It’s Not Easy Bein’ Green: The Psychology
of Racism, Environmental Discrimination, and the Argument for Modernizing Equal Protection
Analysis, 46 Vand. L. Rev. 937 (1993); Naikang Tsao, Ameliorating Environmental Racism: A
Citizens’ Guide to Combating the Discriminatory Siting of Toxic Waste Dumps, 67 N.Y.U. L.
Rev. 366 (1992).

40. See Lopez, 29 Harv. C.R.-C.L. L. Rev. at 1 (cited in note 29).

41. See notes 31-35 and accompanying text.

42, See Isabel Wilkerson, Black-White Marriages Rise, But Couples Still Face Scorn, N. Y.
Times Al (Dec. 2, 1991) (reporting that the number of black-white marriages has tripled since
the 1970s, yet continues to be less common than other white-minority unions). See also Parr v.
Woodmen of the World Life Ins. Co., 791 F.2d 888, 892 (1ith Cir. 1986) (holding that when
plaintiff brings a Title VII action based upon an interracial marriage or association, he or she
has by definition alleged discrimination because of his or her race). With the growing number of
interracial marriages and the recognition that marriage and/or association can support a Title
VII claim, what kind of claim can be brought by the children of these marriages? If there are no
rules governing racial classifications, judges, employers, and society will simply continue to
adopt diverse conceptions of race denying and granting significant race-based claims with
virtually no legal guidance.

43. See generally Eileen R. Kaufman, A Race By Any Other Name: The Interplay Between
Ethnicity, National Origin and Race for Purposes of Section 1981, 28 Ariz. L. Rev. 259, 265-69
(1986) (discussing the reasons why a plaintiff would prefer to bring a race rather than a national
origin claim). See Part I and Part IIL.A.2 of this Note.
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of distinguishing race from national origin, the problems presented by
the Hispanic racial classification, and the problems associated with
the increased presence of biracial individuals in American society.
Part III will also deal with the seldom-discussed phenomenon of white
people claiming minority status in order to obtain significant
opportunities. Finally, Part IV of this Note suggests a new sociopoli-
tical racial classification system with standards that will make racial
classification simple and verifiable. This Author contends that the
United States’s approach to racial classification must be altered sub-
stantially to recognize effectively the permanent importance of racial
classification in modern American society.# American courts must
develop new perspectives on race and culture, or run the risk of losing
legitimacy in a crucial arena of social reality.s

II. HISTORICAL ORIGINS OF THE NEED TO DEFINE RACE

Many legal scholars have examined the obvious connection
between questions of race and the institution of slavery.®® Generally,
these authors have explored the motivations behind the adoption of
racial rules, but have not significantly commented on the racial rules
themselves, other than to acknowledge their existence.” Strict racial
classification rules, however, were at the very core of maintaining the

44, For some thoughts on the permanent importance of race in American society, see
generally, Derrick Bell, Faces at the Bottom of the Well: The Permanence of Racism (Basic
Books, 1992); Richard Delgado, Recasting the American Race Problem, 79 Cal. L. Rev. 1389
(1991) (review essay); Andrew Hacker, Two Nations: Black and White, Separate, Hostile,
Unequal (Charles Scribner’s Sons, 1992); Charles R. Lawrence, III, The Id, the Ego, and Equal
Protection: Reckoning With Unconscious Racism, 39 Stan. L. Rev. 317 (1987); Joel Kovel, White
Racism: A Psychohistory (Columbia U., 1984).

45. Neil Gotanda, A Critique of ‘Our Constitution is Color-Blind’, 44 Stan. L. Rev. 1, 68
(1991).

46. See generally Harris, 106 Harv. L Rev. 1709 (cited in note 1); Barbara K. Kopytoff and
A. Leon Higginbotham, Jr., Racial Purity and Interracial Sex in the Law of Colonial and Ante-
bellum Virginia, 77 Georgetown L. J. 1967 (1989).

47. Professor Harris, Kopytoff, and Judge Higginbotham assert theories concerning the
motivation behind racially restrictive statutes and practices. Professor Harris asserts that
these rules and practices can be explained by the desire to make whiteness a property right.
Harris, 106 Harv. L. Rev. at 1710. Judge Higginbotham and his law clerk, Barbara Kopytoff,
analyze racial laws and practices as a way of discouraging sexual relations between black men
and white women while maintaining a system of white male dominance. See generally Kopytoff
and Higginbotham, 77 Georgetown L. J. 1967. Both pieces make very compelling arguments
about the motivations of the rulemaker without critically analyzing the rules themselves. This
Author, however, will focus on the rules spawned by these motivations and the legitimate need
for legal rules that define race.
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