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“My grandmother was her master’s daughter; and my mother was her
master’s daughter; and I was my master’s son; so you see I han’t got but
one-eighth of the blood. Now, admitting it’s right to make a slave of a
full black nigger, I want to ask gentlemen acquainted with business,
whether because I owe a shilling, I ought to be made to pay a dollar?”

— Lewis Clarke, fugitive slave, 18421

“If the old saying ‘one drop of Black blood makes you Black’ were
reversed to say one drop of White blood makes you White, would the
biracials still be seeking a separate classification?”

— Letter to the Editor, Ebony Magazine, November 19952

INTRODUCTION

For generations, the boundaries of the African-American race
have been formed by a rule, informally known as the “one drop
rule,” which, in its colloquial definition, provides that one drop of
Black blood makes a person Black. In more formal, sociological
circles, the rule is known as a form of “hypodescent™? and its mean-
ing remains basically the same: anyone with a known Black ances-
tor is considered Black. Over the generations, this rule has not only
shaped countless lives, it has created the African-American race as
we know it today, and it has defined not just the history of this race
but a large part of the history of America.

Now as the millennium approaches, social forces require some
rethinking of this important, old rule. Plessy v. Ferguson,* which
affirmed the right of states to mandate “equal but separate accom-
modations” for White and “colored” train passengers, is a century
old. Brown v. Board of Education,> which effectively overruled
Plessy and instituted the end of de jure discrimination, was decided
over a generation ago. Nearly thirty years have passed since the
Supreme Court, in Loving v. Virginia,6 invalidated any prohibition
against interracial marriage as unconstitutional. Since the 1967
Loving decision, the number of interracial marriages has nearly

1, JouN W. BLASSINGAME, SLAVE TESTIMONY 152 (1977).

2. Mary Smith, Letter to the Editor, EBony, Nov. 1995, at 298.

3. Hypodescent is the practice by which “racially mixed persons are assigned to the status
of the subordinate group.” F. JaMEs Davis, WHo 1s BrLack? 5 (1991) (citing MELVIN
HaRrris, PATTERNS OF RACE IN THE AMERICAS 56 (1964)).

4, 163 U.S. 537 (1896).

5. 347 U.S. 483 (1954). In Brown, the United States Supreme Court distinguished Plessy
holding that, “in the field of public education, the doctrine of ‘separate but equal’ has no
place.” 347 U.S. at 495. However, lower federal courts interpreted it as prohibiting all state
authorized segregation and the Supreme Court regularly affirmed such rulings. See ALFRED
H. KeLLy ET AL., THE AMERICAN CONSTITUTION 591 (1991).

6. 388 U.S. 1 (1967).
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quadrupled.” This trend has even extended to Black-White
couples,® whose intermarriage rate has traditionally lagged behind
that of other racial and ethnic groups.® For the first time, opinion
polls indicate that more Americans approve of interracial marriage
than disapprove.!® The number of children born to parents of dif-
ferent races has increased dramatically,* and some of the offspring
of these interracial marriages have assumed prominent roles in
American popular culture.1?

Some of these children of interracial marriages are now arguing
cogently for a reappraisal of hypodescent. Their movement!? has
sprung to public consciousness with the recent bid by multiracial

7. In 1970, there were 310,000 mixed race couples. By 1992, there were 1,161,000 such
couples. See Arlene F. Saluter, Marital Status and Living Arrangements: March 1992, in U.S.
DEerT. OF COMMERCE, CURRENT POPULATION REPORTS, POPULATION CHARACTERISTICS, X
(Dec. 1992).

8. The number of intermarriages between Whites and Blacks has increased significantly
since Loving. Census figures indicate that there were 65,000 Black-White couples in 1970. In
1992, there were 246,000 such couples. This represented an increase from 0.1% to 0.5% of all
marriages. Between 1980 and 1990, Black-White interracial marriages increased over 50%.
See id. at XI.

For a fuller discussion of intermarriage trends, see E. Porterfield, Black-American Inter-
marriage in the United States, 5 MARRIAGE & Fam. Rev. 17 (1984); M. Belinda Tucker &
Claudia Mitchell-Kernan, New Trends in Black American Interracial Marriage: The Social
Structural Context, 52 J. oF MARRIAGE & THE Fam. 209 (1990); see also Steven A. Holmes,
Study Finds Rising Number of Black-White Marriages, N.Y. TiMEs, July 4, 1996, at Al6.

9. The African-American intermarriage rate hovers at about 7%. See Saluter, supra note
7, at XI. In contrast, interracial marriage in some Asian-American communities is normal.
The Japanese-American/White intermarriage rate is at 55%, while the current Chinese-
American/White intermarriage rate is at 40%. See Interracial Marriages Blur Social, Ethnic
Lines, Rocky MOUNTAIN NEWws, Aug. 13, 1995, at 44A.

10. A 1991 Gallup Poll indicated that 48% of all Americans approve of marriage between
African Americans and Whites, while 42% disapprove. Apparently the rate of approval var-
ies by race. While 71% of African Americans approve of interracial marriage, only 44% of
Whites approve. Significantly, 64% of Americans between the ages of 18 and 29 approve of
marriage between African Americans and Whites. See Most in Poll Approve of Interracial
Marriage, St. Louis Post-DisPaTcH, Aug. 16, 1991, at 16A.

On the other hand, a 1994 poll showed that 14.7% of White Americans still favor a law
making interracial marriage illegal. See Up From Separatism, EconomisT, Oct. 21, 1995 at
30.

11. In 1991 alone, it is estimated that over 128,000 children were bom to parents of differ-
ent races. See Jane Gross, UC Berkeley at Crux of New Multiracial Consciousness, L.A.
TmMEs, Jan. 9, 1996, at Al. It also is estimated that nearly two million children have parents
that identify with different racial groups. See Linda Mathews, More Than Identity Rides on
New Racial Category, N.Y. TmMEs, July 6, 1996, at Al.

12. For example, playwright August Wilson, mystery author Walter Mosely, Olympic
Gold Medalist Dan O’Brien, golfer Tiger Woods, actress Halle Berry, and musician Lenny
Kravitz are all “biracial.”

13. Some cite the genesis of the “movement” as the 1992 Loving Conference, held in
recognition of the twenty-fifth anniversary of the Supreme Court decision in Loving v. Vir-
ginia. The primary purpose of the conference was to organize a federal lobbying effort to
modify existing racial classifications and to put “the American government on notice that a
new multiracial movement had found its way on to the national political stage.” Bijan
Gilanshah, Multiracial Minorities: Erasing the Color Line, 12 Law & INEQ. J. 183, 184 (1993).
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organizations, over the objections of civil rights groups,'4 to put a
“multiracial” category in the “race” section of the forms that will be
used when the next decennial census is conducted in the year 2000.
This proposal has immense practical importance because the census
provides the nation with its main source of racial and ethnic data.
For example, implementation of the Civil Rights Act of 1964, the
Voting Rights Act of 1965, and the Equal Employment Opportu-
nity Act of 1972 all depend on racial and ethnic statistics culled
from the census, and the addition of a new category could change
the count of the existing racial groups and alter the way these laws
are implemented.1>

One wing of this new multiracial movement argues that a new
“multiracial box” should be made available for the growing number
of children of interracial marriages. Another wing of this move-
ment, in books and law review articles, suggests that the addition of
this category should be part of a wholesale redefinition of the racial
identities of most Americans. The thinking of both wings of the
multiracial movement is informed by their rejection of hypodescent
and the “one drop rule.” To date, the participants in this discourse
have emphasized the racist notions of White racial purity that gave
rise to the one drop rule. They have concluded that the effects of
this old rule are mainly evil and that the consequences of aban-
doning it will be mainly good. Based in part on such reasoning, the
more activist wing of this movement has proposed several neat,
symmetrical, and radical redefinitions of African-American racial
identity. Under one such proposed definition, any Black person
with White or Native American ancestry would become “multi-
racial.”16 Under another, any Black person with a “majority of [his]
origins in the original peoples of Europe” would become European
American.l?

My purpose in this article is to critique this discourse. I agree
that the one drop rule had its origins in racist notions of White pu-

14. Organizations that expressed reservations about the addition of a multicultural cate-
gory at Congressional hearings include the Mexican American Legal Defense and Education
Fund, the National Coalition for an Accurate Count of Asians and Pacific Islanders, the
National Urban League, and the National Congress of American Indians. See Hearings
Before the Subcomm. on the Census, Statistics, and Postal Personnel of the Comm. on the Post
Office and Civil Service, 103d Cong. 93-101, 171-82, 229-39 (1993) [hereinafter Hearings].

15. See U.S. GENERAL ACCOUNTING OFFICE, CENsUS REFORM: EARLY OUTREACH AND
Decisions NEEDED ON THE RACE AND ETanic QUEsTIONS 12-13 (1993).

16. For a discussion of this proposal, see infra note 167 and accompanying text.

17. Luther Wright, Jr., Note, Who'’s Black, Who’s White, and Who Cares: Reconceptualiz-
ing the United States’s Definition of Race and Racial Classifications, 48 Vanp. L. REv. 513,
563 (1995).
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rity. However, many scholars have misunderstood the way that this
rule has shaped the Black experience in America, and this misun-
derstanding has distorted their proposals for a new multiracial cate-
gory on the census forms. As we examine the one drop rule and its
importance in the current discourse, we should recall the famous
exchange between Faust and Goethe’s Devil:

Faust: Say at least, who you are?
Mephistopheles: I am part of that power which ever wills evil yet
ever accomplishes good.18

So it was with the one drop rule. The Devil fashioned it out of
racism, malice, greed, lust, and ignorance, but in so doing he also
accomplished good: His rule created the African-American race as
we know it today, and while this race has its origins in the peoples
of three continents and its members can look very different from
one another, over the centuries the Devil’s one drop rule united this
race as a people in the fight against slavery, segregation, and racial
injustice.

However valid the multiracial viewpoint may be in some con-
texts, it has tended to overlook the good the Devil did in using the
rule of hypodescent in order to forge a people. This paper there-
fore is intended to bring a more balanced view of the one drop rule
to the discourse surrounding the proposed new multiracial category
and to question the proposals to invent neat new racial classifica-
tions to replace the categories that the social history of the United
States has created over the last four hundred years. This article
concludes with a proposal for counting the new generations of bi-
racial Americans on the census in a way that will not ignore the
social history of the African-American race.

I noted above that the one drop rule has shaped countless lives,
and as “place markers” in the discussion, here, I will use incidents
from two such lives: those of my great uncles, one documented in
the 1944 volume of the Pacific Reporter, the other chronicled in a
1956 issue of Time Magazine.

My Uncle Clarence Jones was a Los Angeles lawyer who prac-
ticed law in the days when Black lawyers could not join county bar
associations or be considered for government employment but were

18. JoHANN WOLFGANG VON GOETHE, Faust, in GOETHES WERKE, Part I, Lines 1334-36
(Erich Trunz ed., Hamburg, Christian Wegner Verlag 1949) (1808). I would like to thank
Vera Pardee for her assistance with the English translation. The original German reads as
follows:

Faust: Nun gut, wer bist du denn?

Mephistopheles: Ein Teil von jener Kraft,
Die stets das Bose will und
stets das Gute schafft.
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limited to providing probate, family law, and real estate services to
an exclusively Black clientele. Reversing the norm, Uncle Clarence
worked as Black but his rather fair complexion allowed him and his
family to live in a neighborhood without reference to their race.
Despite the ambiguity of their light-brown skin, the Jones family —
in the eyes of their White neighbors — could not really have been
Black: Uncle Clarence was a hardworking lawyer who had gradu-
ated from Ohio State Law School in the teens, his three daughters
were all attending U.C.L.A., and his wife’s skin was nearly white.
So for years, he lived with his family in a home that he loved in a
pretty neighborhood.

The home, however, was subject to a restrictive covenant that
prohibited occupancy by any “persons other than the Caucasian
race.”?? Refusing to acknowledge the validity of this racist restric-
tion, Uncle Clarence had ignored the covenant and moved his fam-
ily in. Some years later, when his eldest daughter married, she
decided on a home wedding. And as the various guests arrived, the
neighbors were forced to see what their social training had not let
them see before — the Jones family was undeniably Black. A law-
suit was brought to enforce the restrictive covenant and to force the
Jones family out of its home.

When he received the summons, Uncle Clarence made two deci-
sions. First, he would fight this eviction to the highest court in the
state. Second, he would not deny his identity; he would not claim
that his light skin made him any less of a Negro — even if it cost
him his home. He retained two of his colleagues to represent him,
lawyers who are legends among Black lawyers in Los Angeles,
Loren Miller and Willis O. Tyler.20

Miller and Tyler made all the right arguments to the California
Superior Court and, quite predictably, lost. In affirming the trial
court’s decision to evict the family, the California Court of Appeal
summarily rejected the constitutional challenge to the covenants?!
and refused to reach the question of whether it was appropriate to

19. Stone v. Jones, 152 P.2d 19, 19 (Cal. Ct. App. 1944).

20. Loren Miller became a judge and leader of the civil rights movement. He was one of
the counsel in Brown v. Board of Education and an author of a legal history on the racial
struggle in the United States. See LOREN MILLER, THE PETTTIONERS (1966). Willis O. Tyler,
in addition to handling a wide variety of criminal and family law cases, was the first Black
lawyer in Los Angeles to serve in any judicial capacity when he was appointed to serve as a
judge pro tempore. See Telephone Interview with Katherine Bush Mason (May 10, 1996).

21. See Stone, 152 P.2d at 22. The Court of Appeal held that “[t]he same proposition
[that the enforcement of racial housing restrictions violated the U.S. Constitution] was
presented in Burkhardt v. Lofton [146 P.2d 720 (1994)] and there held untenable; the discus-
sion is supported by abundant authority.” Stone, 152 P.2d at 23.

HeinOnline --- 95 Mich. L. Rev. 1167 (1996-1997)|




1168 Michigan Law Review [Vol. 95:1161

restrict residency on the basis of race. Instead, the court considered

- the case to “involve issues that are the direct product of a contrac-
tual relation,”?2 and it held that the restrictive covenant was con-
tractually valid. After losing in the court of appeal, Uncle
Clarence’s attorneys filed a Petition for Hearing with the California
Supreme Court. Of the seven justices, only Justice Roger J.
Traynor voted to grant a hearing.23

So in the end, the family was forced to move — under the
twisted logic by which racism is reified into law, Uncle Clarence
could own his house but he could not live in it. Still, as they relin-
quished their home, the family left with their heads held high and
with no regrets. Just recently, when Uncle Clarence’s daughters,
now all in their seventies, visited my house, I passed around a copy
of the old court of appeal opinion. “Makes you mad all over
again,” one of them commented, these fifty-two years later. Mad,
but also proud that their family had fought the good fight when
they were sure to lose.

A decade later, in Detroit, a second uncle (my grandmother’s
brother on the other side of the family) faced a similar situation but
chose a different path. According to family lore, my Uncle Jack
“couldn’t find work as a Black man” so he crossed the color line
with his fair skinned wife.24 Across the decades, Uncle Jack now
looks out at me from his photo in the April 26, 1956 edition of Time
and with his pale white skin, snowy straight hair, and aquiline fea-
tures — he looks White. Time reports that in early April 1956, at
age 69, Uncle Jack had decided to move to a new home “on De-
troit’s comfortably middle class Robson Avenue.”?5 Shortly after
he moved in, however, the neighbors discovered that he was a Ne-
gro, perhaps because his grandchild, who met the moving van, had
darker skin and curlier hair. Soon the neighbors were throwing
rocks through the windows and a delegation from the neighbor-
hood “improvement association” arrived at his door with the offer
to purchase the home for $18,500, which was $2,000 more than Un-
cle Jack had paid for it. While these “sales discussions” were under-

22. 152 P.2d at 23.

23. See 152 P.2d at 23. Four years later, Justice Traynor would write the landmark plural-
ity opinion in Perez v. Lippold, 198 P.2d 17 (1948), the first judicial opinion overturning an
antimiscegenation law as unconstitutional. Also four years after the Stone v. Jones decision,
the U.S. Supreme Court held that enforcement of such racially restrictive covenants to be
unconstitutional. See Shelly v. Kraemer, 334 U.S. 1 (1948).

24. Interview with Izella Hickman Davenport Vincent, Dec. 1, 1995. Notes on file with
Author.

25. Buyer Beware, TIME, Apr. 16, 1956, at 24.
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